Effective: 08/30/1993         


Status: Active                				Originator: AGC-200


 





August 30, 1993





Dear Capt.   :





This is in response to your letters of April 4, and June 1, and several telephone conversations, in which you ask for a legal interpretation of Federal Aviation Regulations (FAR) 121.521 regarding flight time limitations for supplemental air carriers and commercial operators.  We regret that the press of other matters, including safety rulemaking, exemptions, and requests for interpretations submitted prior to yours, has prevented us from responding to your request sooner.





You have provided the following trip schedule:


DATE	  FLIGHT	    DEPARTURE	ARRIVAL	FLIGHT TIME    TOTAL


3/29	KLAS/KBOS  	0925		  1420		   4:55			4:55


3/30	KGSB/CYQX	1700		  2015		   3:15			8:10


3/30	CYQX/EINN	     	2115		  0115		   4:00			12:10


3/31	EINN/LICZ		0215		  0545		   3:30			15:40


3/31	LICZ/EINN		2320		  0305		   3:45			19:25


4/1	EINN/KBGR		0405		  1000		   5:55			25:20


4/1	KBGR/KGSB	1150		  1405		   2:15





You ask whether the above schedule is in compliance with FAR 121.521? Specifically, you would like to know whether it is legal for your company to schedule, and you to accept, assignment for the last flight, KBGR/KGSB, when your actual time aloft has exceeded 24 or more hours during the preceding 72 consecutive hour period?  For purposes of answering your request you have stated that the scheduled and actual flight times were identical.





FAR 121.521 Flight time limitations: Crew of two pilots and one additional airmen as required states, in pertinent part:





(a)	No supplemental air carrier or commercial operator may schedule an airmen to be aloft as a member of the flight crew in an airplane that has a crew of two pilots and at least one additional flight crewmember for more than 12 hours during any 24 consecutive hours.





(b)	If an airmen has been aloft as a member of a flight crew for 20 or more hours during any 48 consecutive hours or 24 or more hours during any 72 consecutive hours, he must be given at least 18 hours of rest before being assigned to any duty with the air carrier or commercial operator.  In any case, he must be relieved of all duty for at least 24 consecutive hours during any seven consecutive days.





We wish to point out that under 121.521, paragraph (a), rather than paragraph (b), is the scheduling limitation.  Paragraph (a) prohibits the scheduling of an airmen to be aloft as a member of the flight crew in an airplane that has a crew of two pilots and at least one additional flight crewmember for more than 12 hours during any 24-consecutive hours.





Paragraph (b), on the other hand, requires an 18-hour rest period for an airmen who has been aloft for 20 or more hours in 48-consecutive hours, or 24 or more hours in 72-consecutive hours as a result of flights that were scheduled in accordance with the restriction specified in paragraph (a).  Similarly, paragraph (b) does not limit the number of hours that a pilot may fly in a 72-hour period, but it does require 18 hours of rest for the pilot when he has flown more than 24 hours during any period ending 72 hours after the beginning of the initial flight.





With these principles in mind we now turn to your set of facts.  A review of those flights scheduled does not reveal any 24-consecutive hour period where crewmembers would be scheduled for more than 12 hours duty aloft.  Thus the schedule is in compliance with FAR 121.521(a).





Turning now to FAR 121.521(b), we look to whether those flights that were scheduled in accordance with paragraph (a) resulted in actual time aloft greater than 24 hours in a 72-consecutive hour period.  If yes, then we check to see whether the crewmember was provided the 18 hours of crew rest required by paragraph (b).  Under your set of facts, if the actual flight time was equal to the scheduled flight time, then at the conclusion of the 72-consecutive hour period or 0925, on 4/1, the total actual flight time during the preceding 72-consecutive hour period would be 24 hours and 45 minutes.  Upon landing at KBGR, FAR 121.521(b) requires that the crewmember be given an 18 hour rest period prior to being assigned to the last leg of the trip.





To review, the trip schedule is in compliance with the scheduling limitation of FAR 121.521(a). However, since the actual flight time resulted in the crewmembers being aloft for 24 or more hours during the 72 consecutive hour period, then the crewmembers must be given an 18 hour rest period prior to being assigned to the last leg of the trip.





Finally, you state that after raising your concern about your air carrier's compliance with FAR 121.521 in a situation similar to the one described above, you were directed to meet with its chief pilot.  At the meeting, you state that you were told by the chief pilot that only the company was responsible for complying with FAR 121.521 and that the FAA would not "violate" you if you accepted assignment to duty without the required rest period.  You further state that you were informed that your actions of questioning the legality of the flight were a violation of company policy.  You also state that the chief pilot indicated that, if in the future, you refused to accept duty at an intermediate stop, because you had flown 20 or more hours in the preceding 48-consecutive hours, or 24 or more hours in the preceding 72-consecutive hours, that you could expect disciplinary action including, possibly, termination.





Your carrier is correct in that FAR 121.521 only prescribes requirements for an air carrier.  However, if it is your air carrier's position, that the FAA would not "violate" a pilot who, having raised a valid concern in a situation similar to the one described above, accepted assignment to duty without the required rest period, they are mistaken.  As to a pilot who would accept such an assignment, I direct you, and your chief pilot's, attention to the provisions of FARs 91.13 entitled, "Careless or reckless operation," and 121.537(f). More importantly, and particularly troubling, are the alleged policies and actions of your air carrier's management personnel.  A certificate holder's capability of fulfilling its responsibility, and willingness to comply with the FARs in an appropriate and continuing manner is fundamental to the basic certification process itself. Enforcement actions, including enforcement actions based upon a finding of a lack of qualifications, have been brought against air carriers that have management personnel who knowingly flout safety rules.





I hope this information satisfies your request.  This response was prepared by Francis C. Heil, Attorney, Operations Law Branch; Joseph Conte, Manager, and has been coordinated with the Air Transportation Division of the Flight Standards Service at FAA Headquarters.





Sincerely,





/s/ 





Donald P. Byrne


Assistant Chief Counsel


Regulations Division





